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3.0 ISSUES

During our many meetings, open houses, and through written responses, the review team
heard a great deal about YESAA and the development assessment process in the Yukon. A
large number of the issues that were brought forward to us are common to many of the
organisations and people we spoke to or heard from. While there was a diversity of opinion
regarding many aspects of the process, there was also a significant degree of “common ground”
with respect to perspectives shared about the “new" development assessment process.

The issues identified in the following sections represent the general themes of feedback
provided by the various participants in the process. However, this does not imply there is
consensus on each issue. Similarly, it is not possible to present in this report every concern
brought forward to us. Instead, we have grouped the issues under eight broad headings:

Common Positive Remarks

General / Broad Issues

Development Assessment Process Issues
Administration Issues

General Assessment Issues

Substantive Issues

Legislation and Regulation Issues

© NS N

Other Issues

3.1 Common Positive Remarks

As evidenced by this report, the review team heard from people that they have many concerns
about the Yukon development assessment process and YESAA. However, we also heard from
nearly all interviewees that there are some very good things about the new process. Many
expressed the view that the YESAA process as the means for assessing development projects in
the Yukon is an improvement over processes previously in place. The most often heard
common, positive points are highlighted below.

3.1.1 Improved Assessment Process

We heard near unanimous support for the observation that the YESAA process is better than
what was previously in place in the Yukon. The primary reasons for this were: (i) it's a public
process to which anyone can provide input; (ii) there is a level of certainty provided to
proponents; and, (3) the assessors are independent from governments and proponents.
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3.1.2 YESAB and Designated Office Staff are Accessible

Many of the people and organisations we spoke to who have participated in numerous project
evaluations told us that on an individual level YESAB and Designated Office staff are very
helpful when approached for clarification of issues or additional assessment information. We
were told that they provide requested hardcopies of documents and are willing and able to
answer questions about the legislation and process.

3.1.3 YESAB Online Registry

We heard that the YESAB online registry (YOR) is a good tool for public engagement in the
assessment process. In the relatively short time that it has been up and running there have been
several improvements made. People appreciate the e-mail notifications, the way a registered
user can specify a geographic scope or development activity for notifications, and it was
generally felt that the YOR was easy to navigate. However, as discussed below, concerns were
also raised.

3.2 General / Broad Issues

The issues presented in this section represent those that were common to nearly all participants,
or those that were conveyed to us as being of significant concern to at least one of the broad
groups of participants (e.g., First Nations, business, public).

3.2.1 Cumulative Effects

Concerns about inadequate cumulative effects assessment (environmental and socio-economic)
was probably one of the issues we heard the most about, with it being raised by all
governments, non-governmental organisations, UFA and other boards and councils, the general
public and a few business organisations. The following quote summarises the concern of those
who identified it as an issue, “For the most part, project assessments under YESAA have been
ineffective at addressing the combined or cumulative effects of multiple projects and activities.”
It was recognised that cumulative effects are difficult to address in project level assessments,
particularly in the absence of land use plans that would otherwise provide a context for project-
specific assessment. First Nations, in particular, spoke to the UFA Chapter 12 objectives of
protecting and maintaining environmental quality and heritage resources and protecting and
promoting the well-being of First Nation people, and identified that these cannot be met unless
cumulative effects assessment is done well and the resulting mitigation implemented.

We heard from many of the groups and individuals that cumulative effects assessment requires
implementation of good project-level assessments that consider combined impacts, where the
assessments are supported by a framework of broader assessment and planning processes. The
perception of those who saw cumulative effects as a gap is that the assessors are lacking
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guidance from regional or other plans upon which to base cumulative effects assessments, and
that YESAB has no methodology to determine what constitutes a “significant” or unacceptable
cumulative effect. We were told Evaluation reports demonstrate no systematic cumulative
effects methodology being used, that no clear data are used, nor thresholds of what may be
considered to be an acceptable or unacceptable impact.

Specific to cumulative socio-economic effects, one written submission states, “...considerable
development/improvement is needed on the socio-economic side. There needs to be better
consideration of a project’s impact on a series of factors such as social and economic
components/conditions and the resultant cumulative impact on broad socio-economic values.
YESAB Designated Office Evaluations tend not to analyse socio-economic questions such as
whether a particular project is in the (Yukon) public’s interest. Often, the decision maker,
particularly when it comes to land disposition, is looking for that sort of input and analysis to

inform its decisions.”

3.2.2 Development Assessment Process not Meeting Objectives of UFA | Purposes of YESAA

A consistent message heard from First Nation governments and some of the UFA bodies and
non-governmental organisations is that they do not feel that the development assessment
process is living up to the objectives laid out in Chapter 12 of the UFA, and reiterated as the
purposes of YESAA. As identified in section 1.3 of this report, Chapter 12 is explicit in the
purpose of a Yukon development assessment process with regards to the benefits meant to
accrue to First Nations, and the First Nation values to be protected and enhanced through
development. As we were told, “One of the purposes of the land claim regimes is to bring First
Nation values and perspectives into Yukon’s resource management regime, whether this is in
the area of wildlife management, forest management, land use planning or project

assessment...”.

We heard from many of the First Nation governments that the process, designed to recognise
their “special relationship with the wilderness environment:” has failed to accommodate the
values they hold. Specifically, we heard concern that the rules developed for YESAB do not
“protect the special relationship between Yukon Indian people and the Yukon wilderness
environment”. As identified by one First Nation, “...First Nation values and knowledge are not
being effectively brought into the assessment process at key stages including;:

e The development of rules, procedures and guidance documents that relate to
how the process works and how it is interpreted;

¢ The development of proponent submissions;

e The determination of adequacy of proposals;

e The determination of scoping;

e The assessment of effects and how significant these are;

e The recommendations for mitigation and monitoring;
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e The decisions that are made by decision bodies; and
e How these decisions are implemented.”

Generally, many First Nation people and governments have been dissatisfied with the
effectiveness of YESAA in living up to their original vision for the development assessment
process. As stated in a written submission, and endorsed by 13 of the 15 First Nations that are
part of the review, “Overall, the Final Agreements speak strongly to the creation of a
substantive role for First Nation governments and people in the development assessment
process. ....In implementing YESAA, decision bodies, assessment bodies and proponents have
not generally been proactive in creating the substantive role envisioned for First Nations people
or governments — either in the assessment process or the decision-making process.... As the
process currently operates, First Nations do not have a substantive role. They continue to be
marginalised and their perspectives and input overlooked or discounted.”

Similarly, we heard from another First Nation that, “...YESAB is a product of the First Nations’
Final Agreements, yet the assessment process that resulted is very “un-First Nation-like”.
Traditionally the First Nations” methods of problem-solving and decision-making were based
on dialogue and consensus-building to come to a reasonable and sensible outcome. The
opposite has happened with the YESAB process, where we are faced with a non-personal,
restrictive, and almost judicial-like system...”.

Conversely, the review team also heard from the Yukon Government that the UFA objectives
are generally being met as agreed to by all the parties. As stated to us, “...the UFA and the
individual First Nation Final Agreements were negotiated and agreed to by all parties. Further,
the development of the YESAA legislation, regulations and its implementation, based on
Chapter 12, was an inclusive process involving all parties.”

Another issue presented to us with respect to the Chapter 12 objectives and the purposes of the
Act came from First Nations with unsettled claims; in particular, Ross River Dena Council and
Liard First Nation. The point of concern being that several of the Chapter 12 objectives speak to
protecting, recognising, and guaranteeing the participation of “Yukon Indian persons”.
However, the term "Yukon Indian person" is defined to mean "a person enrolled under a Final
Agreement". Therefore, these non-Final Agreement First Nations feel unrepresented by the
YESAA process.

The review team heard several other concerns from First Nation governments that relate to this
overarching issue (e.g., incorporation of traditional knowledge and heritage values, First Nation
involvement in the process, information evaluation, and unsettled claims). These are addressed
in later sections of this report.
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3.2.3 What gets Assessed

What activities get captured for assessment under YESAA was a common issue for many of the
groups we met with. There were also divergent views on the subject with some government
departments, business organisations and industry identifying the assessment triggers as being
too low, while several First Nations non-governmental organisations, and members of the
public identified triggers that they felt were too high. We heard the following general concerns
related to project triggers and thresholds:

e thresholds for a number of routine projects that are currently subject to
assessment are too low

e rationale for the setting of the thresholds as they currently exist in the
Regulations should be provided

e need more certainty around project triggers and what warrants an Executive
Committee review

¢ renewals and amendments to existing water uses licences should be exempt

Several of the organisations we met with or received written submissions from identified
specific concerns with the YESAA regulations for assessable projects. A sampling of the
examples provided to the review team is listed below:

e 1000 m3 trigger for logging too high

e exploration activities should be exempt

e construction/installation of a power line and extension/expansion of a power
line should be considered the same

o the trigger for hydroelectric and other electricity generation projects are too low

e routine maintenance of public services such as sewer and water is inappropriate

e YESAA trigger based on funding often inappropriate

e installation of septic tanks trigger needs to be reviewed

3.2.4 Balance | Interface of Assessors and Regulators

A common issue in this review relates to the respective roles and responsibilities of the
assessors and regulators in the YESAA process. The review team encountered a significant
division of opinions from those we heard from over where the dividing line should exist
between these two sets of functions, and how they can best be integrated. Although there is
some uncertainty about this, the initial intention of the Parties who negotiated the outlines of
the YESAA in the UFA was apparently to create a unique assessment process in which the
assessment function was performed at arm’s length from, and prior to, the work of regulatory
authorities. This marked a departure from the CEAA regime, in which regulators or
“responsible authorities” play a primary role in screening project proposals.
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Several companies, business organisations and government departments raised questions about
what they call the “regulatory creep” of the YESAA assessment function. On the one hand, they
have concerns about YESAB'’s perceived tendency to take on responsibilities that should be
better left to decision bodies and regulatory authorities. On the other hand, they call attention
to the consequences of “splitting” the assessment and regulatory functions, which has led to
overly complicated and time-consuming assessment processes for a number of projects. Several
organisations felt that YESAA assessors and regulators should be conducting their work
concurrently as much as possible rather than consecutively, and that this requires a closer
integration of the two sets of functions.

Not all participants in the five-year review agreed with these positions. Some non-
governmental organisations believe that YESAA marks an improvement over previous regimes
in the Yukon because assessments are conducted by an independent body rather than by
departments that are often the proponents or promoters of projects. We heard from some
renewable resource and municipal councils that they want to see a genuine “one-window”
approach to Yukon assessments, in which YESAB screens all potential proposals, possible
activities and decides whether they should go through the YESAA process.

Interviews and written submissions raised two key ongoing points of contention over YESAB's
current approach to its assessment responsibilities. It is argued by some parties that the
information requirements YESAB imposes on proponents are too excessive, and that often this
level of detail about projects is more effectively addressed later in the process by the regulatory
authorities. Several companies and Yukon government departments, in particular, maintain
that YESAB should confine its assessments to the conceptual level, and focus on the potential
effects of projects, their significance, and the possibility of mitigating significant adverse
impacts. Against this, various non-governmental organisations and First Nation governments
believe that YESAB has a clear responsibility to comprehensively assess the environmental and
socio-economic impacts of projects, and that its information requirements have to reflect this
broad mandate. First Nation governments told us that all necessary detail needs to be presented
at the assessment phase otherwise, they feel, it won’t get captured at the regulatory phase.

There were also significant concerns raised about the overly “prescriptive nature” of YESAB’s
Evaluation Reports, which sometimes contain recommendations that are felt by the regulatory
authorities to be either unenforceable or inconsistent with the present legislative framework in
the Yukon. In numerous instances, decision bodies have varied or rejected these
recommendations, on the grounds that they were inappropriate or that they restricted the
authority of the regulators. This high incidence of “variances” of YESAB recommendations is
criticised by non-governmental organisations who feel that it erodes public confidence in the
YESAA process, and that it hinders YESAB’s ability to put forward creative proposals for
mitigating or enhancing the potential impacts of projects.
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3.2.5 Mitigation Measures

A key concern raised in many interviews and submissions relates to the mitigation measures
proposed by the Designated Offices in their Evaluation Reports. There have been ongoing
disagreements between YESAB and decision bodies about the appropriateness of mitigation
measures it recommends to address the environmental and socio-economic impacts of projects.
In a number of instances, decision bodies have rejected or varied these recommendations on the
grounds that they are either unenforceable or have no basis in Yukon law or regulations. These
disputes are a source of frustration for both YESAB and government regulators, as well as for
industry and non-governmental organisations in the Yukon.

Companies and business organisations, in particular, would like to see YESAB develop
standard mitigation measures that can be applied to classes of projects or activities. It is felt that
establishing such measures will help to increase the efficiency of YESAA assessments, especially
by reducing their timelines. Section 32 of the YESAA provides for the Board to make rules on
the development of “standard mitigation measures” by Designated Offices or the Executive
Committee. We were told that the Board has been preparing these rules in consultation with
various parties, but it has not yet made them public or implemented them, nor were they
shared with the review team.

First Nation governments and some non-governmental organisations also have concerns about
the extent to which decision bodies vary or reject innovative mitigation measures recommended
by YESAB. They argue that this hinders YESAB’s ability to effectively deal with project
impacts, and to meet the objectives of YESAA. In their view, it is essential for decision bodies to
find creative ways to implement recommendations that fall outside their direct regulatory
mandates.

3.2.6 Inconsistency Among Designated Offices

Several business organisations, companies and government departments expressed concerns
about perceived inconsistencies among Designated Offices and their officials in how they treat
project proposals. They feel strongly that differences in expectations exist among the
Designated Offices, and that this results in differential treatment of the proposals that are
submitted to them. In their opinion, similar projects are subject to differing information
requirements, assessment processes and recommendations, depending on which Designated
Office assesses them.

One department points to: “a lack of consistency between YESAB Designated Offices with
respect to information requirements, temporal scoping, classification of input into the
assessment, use of discretionary language, and recommended terms and conditions for the
same sector.” Several participants in the review believe that this raises questions about the
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procedural fairness of the YESAA regime and highlights the need for greater quality control to
ensure consistency among the Designated Offices as they conduct their assessments.

3.2.7 Land Use and Resource Management Plans

The review team heard from many groups about land use plans; primarily identifying the
absence of regional plans as an issue, but also from some, that the lack of certainty about an
ongoing role for Regional Land Use Planning Commissions is a concern. With respect to
resource management plans (e.g., Fish and Wildlife Management Plans, Official Community
Plans, Access Management Plans) several renewable resource councils, First Nation
governments, and non-governmental organisations expressed concern that where these exist
they are not being adequately considered during assessments.

Lack of Land Use Plans

Many of the First Nation, Yukon and federal governments, non-governmental organisations,
boards and councils, and some business organisations identified the lack of regional land use
plans in the Yukon as having a serious impact on guiding responsible development and
providing an assessor with a tool for assessing cumulative effects and making informed
decisions. We heard that YESAA is premised on land use plans being in place and that their
absence poses a serious hindrance to effective and balanced value judgements with regards to
cumulative effects. From a written submission, “...plans should play an important role, in
informing the assessment about the appropriateness of a particular project in a particular area.
The information contained in these plans will be of particular value to the assessors in
determining the significance of environmental and socio-economic effects.” Additionally, we
heard their absence reduces certainty for project proponents.

Lack of Certainty about Ongoing Role for Regional Land Use Planning Commissions

The Yukon Government, Land Use Planning Commissions, YESAB, and some First Nation
governments told us that the lack of certainty about an established role for Regional Land Use
Planning Commissions once a plan is approved is a real concern. The processes contemplated
in S. 44 of YESAA and S. 12.17.0 of the UFA are premised on the continued existence of
Regional Land Use Planning Commissions after approval of land use plans. However, it is not
clear that Chapter 11 does in fact require or establish an ongoing role for the Commissions once
they have recommended a land use plan for approval. Consequently, it is felt, S. 44 of YESAA
may not be operable as written. If a Commission is no longer in existence it is unclear who an
assessor is expected to approach in order to solicit advice with respect to project conformity to a
plan. Finally, we were told that land use plans, once approved, must remain “living
documents”, therefore they must be updated on a regular basis. Again, it is unclear who will be
responsible for this important task if the Commission that created the plan no longer exists.
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3.2.8 Funding and Capacity

Issues of funding and capacity were identified by all First Nation governments we heard from,
as well as some non-governmental organisations, municipal governments, and UFA and other
boards and councils. Generally, we heard that the amount of information to digest and
submissions to prepare during a project assessment place a human resource and financial
burden on organisations that are not specifically funded for YESAA activities. The non-First
Nation respondents who spoke to the funding issue identified the lack of participant funding as
their primary concern. The First Nation issues are unique to the fact that First Nations are
explicitly included in the Act, and are outlined below.

Funding and capacity are ongoing challenges for most First Nation governments in fulfilling
responsibilities and roles in the development assessment process. Initial funding allocations
considered likely involvement of First Nations in the YESAA process. However, according to
First Nation governments heard from during the review, if the objectives of Chapter 12 are to be
met, First Nation roles should be substantially greater in all phases of the YESAA process than
they were in previous assessment processes, and funding allocations need to address these
differences. As presented to the review team, additional unfunded costs to First Nation
governments that have arisen through implementation of YESAA are the following:

¢ legal and technical review costs

e proponent information requests

e completion of heritage assessments by First Nations

e compilation of traditional knowledge

e costs for Executive Committee Screenings

e funding mechanisms to make various YESAA components more accessible to
First Nations (studies and research (s. 112), audits and effects monitoring (s. 110)
and review of plans (s. 102)

e permanent First Nations” YESAA forum where First Nation issues could be
discussed, researched and addressed, and capacity could be improved

Several groups we heard from, including non-governmental organisations and YESAB,
identified the need for some level of funding (participant funding) to be made available for non-
First Nation organisations participating in the YESAA process. This was particularly felt to be
needed for Executive Committee screenings.

3.2.9 First Nation Involvement in the YESAA Process

One of the very central issues in this review is the role of Yukon First Nation governments in
development assessments in the Yukon. The YESAA regime had its origins in the negotiations
around the UFA and the individual Final Agreements, in which First Nations, Canada and the
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Yukon Government worked out its principal features as part of a broader, integrated
development assessment regime. The review team heard from First Nations that at the time of
these negotiations, they envisioned a substantial role for their governments and people in all
stages of the assessment process, from pre-assessment to actual project reviews and right
through to decision making and project mitigation.

When the YESAA regime came into effect, First Nations therefore expected to be significant
participants in it, and recognised as such by project proponents, assessors and regulatory
authorities. However, as detailed in their interviews and submissions, virtually all First Nation
governments are frustrated and disappointed by some aspects of their experience to date with
the new YESAA process. Conversely, as mentioned in Section 3.2.2, the review team also heard
from the Yukon Government that YESAA and the development assessment process, as
negotiated and developed by the parties, provide adequate participation for First Nation
governments and give full consideration to their values.

So far, First Nations argue, YESAB has failed to effectively ensure their participation in
assessments, as befits an order of government in the Yukon. In their view, for most project
assessments off settlement lands, they have been treated as little more than “stakeholders”, on a
par with other organisations and communities in the Yukon. Similarly, they feel First Nations’
perspectives and knowledge have often been discounted in project assessments and that First
Nations have been largely relegated to a minor role by regulatory authorities when it comes to
decision-making and the issuance of authorisations for projects. Frustration has also been
voiced over difficulties in gaining recognition of First Nations’ interests and rights from
government departments and proponents, even for projects on Category B settlement lands.

Several other specific aspects and concerns relating to First Nation involvement in various
stages of the assessment process are set out in subsequent sections of this report.
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3.3 Development Assessment Process Issues

In this section we present issues that we heard about that relate specifically to the four phases of
the development assessment process, as shown in Figure 2.

FIGURE 2
GENERAL PHASES OF A YESAA PROJECT ASSESSMENT

1. Project Discussion

= A Proponent of a project meets with the Regulator
#* They determine which authorizations will be required and project location
#* Proponent works with Assessor (Designated Office or YESAB) to finalize proposal

2. Assessment Phase

Proponent submits project proposal to the Assessor

Proponent responds to requests for information from Assessor

Public, NGOs and governments provide input to the Assessor
Assessor produces report including recommendations

If it is a YESAB report, there is a further comment period on draft report
Final report submitted to Decision Bodies

* % ¥ O ® %

3. Decision Phase

# Relevant Decision Body gives full and fair consideration to recommendation

* A Decision Document is issued which accepts, rejects or varies the
recommendations provided by the Assessor

4. Regulatory Phase

#* Regulators issue authorizations where applicable
#* Authorizations conform to the wording of the Decision Document

3.3.1 Project Discussion

Project Proposals

We heard from First Nation, Yukon and federal governments, business organisations, industry,
and non-governmental organisations, a variety of concerns related to project proposals.
Specifically, two main issues were identified: (i) adequacy of project proposals and (ii) YESAB
information requests and requirements for project proposals. These are summarised separately
below.
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Adequacy of Project Proposals

We heard from several of the organisations, First Nation and Yukon government
staff that project proposals were being deemed adequate when they saw them to
be lacking information. The concern cited was that project proposals circulated
for public review are often incomplete (e.g., incomplete project descriptions, no
description of alternatives, effects not described, inadequate maps). In addition,
they were said to frequently contain inaccurate information and inconsistencies
as well as information unrelated to the project and evaluation. Thus it is difficult
for interested parties to understand the full impact a project may have and to
make informed comments when the proponent’s proposal does not contain all of
the pertinent project information. There is also a concern that, at times, there is a
lack of due diligence by proponents and Designated Office level projects are
accepted prematurely. This is seen to be especially problematic when the
seeking views “clock” starts ticking and people participating in the evaluation
are required to submit information requests for basic details. This often leads to
assessment delays due to extensions to the comment period being requested.

We were told that there are currently no specific requirements for mandatory
information that must be contained in a project proposal for it to be declared
adequate. As a result, some key information is frequently absent from project
proposals. Information that should be considered mandatory for project
proposals includes detailed descriptions of proposed activities, stages of the
project, significance of effects, alternatives, mitigative measures,
meetings/consultation with affected First Nations, and measures taken to
address concerns raised by First Nations. Detailed maps should also be
considered a mandatory component. Additionally, some First Nations told us
that a heritage assessment should be included in project proposals.

Finally, it was also noted, especially by First Nation governments and citizens
and Yukon Government, that an early dialogue with communities and regulators
would greatly assist proponents in preparing adequate project proposals.

Information Requests and Requirements

Government and industry representatives cited many instances where they felt
the assessors made unnecessary requests for detailed information which can
unnecessarily limit the proponent’s operational flexibility without providing any
added benefit or value to the assessment. It was felt that valuable time is lost
because of back and forth between proponents and the assessors as they finalise
project descriptions. We were told that assessors should not expect proponents
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to have every project detail defined and documented at the assessment stage.
Furthermore, it was indicated that the subsequent permitting stages of a project
will often require additional and more detailed information regarding the project
activities.

Project Scoping

We heard from many of the groups we met with that project scoping is an issue; the general
consensus is that YESAB is scoping projects too narrowly. However, in some instances concern
was raised related to the inclusion of already assessed components of a project being “re-
assessed”.

We were told that “assessment bodies currently rely primarily on the principal project /
accessory test for determining which project components to include in assessment. This test
guides project scope decisions primarily from a project and activity perspective. Other
assessment processes, notably the process for project scoping of major development proposals
under the Canadian Environmental Assessment Act, are moving towards making project scope
decisions based on potential effects — if a component or activity may affect an environmental or
socio-economic value, then it should be included within the project scope.”

Federal, Yukon and First Nation governments, non-governmental organisations, some business
organisations and members of the public told us that Designated Offices often scope projects
narrowly such that key activities are excluded from assessment. This results in the Designated
Office being unable to make recommendations for mitigation of adverse effects resulting from
those activities that are not “scoped in” to the assessment. Some common examples of projects
where this is felt to occur include residential and commercial subdivision projects— where only
road construction and lot clearing is scoped in, and timber harvest plans— where only road
construction, and not the anticipated timber harvest is assessed. Most First Nation
governments we heard from feel if assessments are going to be effective for achieving the
objectives of Chapter 12, consideration of all activities that could cause environmental and /or
socio-economic effects is needed. This was particularly highlighted in the case of what some
First Nations feel is the “permanent alienation of land” through privatising public land (e.g., via
land or agricultural applications). The review team heard that the temporal scope is not
adequately considered in these instances since the outcome is considered to be a permanent
land withdrawal compared with possible waste management practices or exploration activities.

With respect to project scoping, we also heard there are some concerns with the draft project
scope issued by the YESAB assessor at the beginning of the seeking views and information
phase. There are concerns people are not aware the draft scope is available for comment or,
when comments are made, that the scope is not changed to reflect those comments (if
warranted). There is concern YESAB assessors do not consistently update scoping documents
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when projects evolve through the assessment process. There is also concern that the scoping
statements provided by assessors are often overly prescriptive and narrow, thereby potentially
unnecessarily limiting the proponent’s operational flexibility without providing any added
benefit or value to the assessment. Narrow scoping also does not allow projects to evolve
through the regulatory process and limits which aspects of projects get assessed. Finally, there
is also concern that scoping statements do not include all activities proposed by proponents in
their proposal, as required under S. 51 of the Act.

3.3.2 Assessment Phase

Evaluation of Input Received

Industry, non-governmental organisation, and First Nations and Yukon government
representatives raised concerns about how information provided by technical experts and other
interested parties during the seeking views and information phase of the assessment is analysed
by the YESAB assessor. This issue as presented to us relates to the need for YESAB staff to
evaluate input such as information requests prior to passing them on to proponents, as well as
the need for the assessor to use his/her own expertise to assess information.

In the first instance we were told that, “The Designated Offices are not questioning the
applicability or authenticity of information submitted to the YOR. There needs to be some sort
of standard with respect to input received and assessment of it.” Similarly, we heard that,
“Often the assessor will require the proponent to provide any information requested without
providing a rationale or justification for the request. It is requested from the proponent simply
because an individual (technical expert or not) has asked for it. There is no analysis to examine
whether the information request is warranted or valid. The inadequate analysis of information
provided in an assessment can result in terms and conditions that appear to be out of context of
the project or are not factually correct. This can result in an incomplete or inadequate
recommendation and creates difficulty during the decision-making process when decision
bodies and regulators have to address terms and conditions that are not sufficiently researched,
supported or justified.”

Where it is felt that the evaluation of input should also be done by the assessor, we heard that
“the general assessment attitude [within YESAB] is to say ‘we know nothing’ and then rely only
on input received. This is not appropriate; there needs to be some expertise and analysis
conducted.” Another person indicated that in some instances YESAB should endeavour to
implement a quick-response process to provide expert, impartial, third party technical support
to the assessment for challenging technical issues it may face. Such a quick-response strategy
may include the development of standing offers with a variety of qualified experts or firms for
such work if and when the need should arise. It was felt that strategies for rapid contracting
(e.g., scope of work, fees, schedule), issue analysis, and reporting by external experts could also
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be developed to increase the likelihood of success in such endeavours for challenging
Designated Office evaluations.

Weighting of Input Received

Nearly all First Nation governments, some of the boards and councils, non-governmental
organisations, and members of the general public told us that they are not confident that some
of the input they provide to an assessment is given as much weight as that received from
government agencies. It is felt that the assessors put more emphasis on quantitative
information than qualitative information. This is especially the case for traditional knowledge
input. We heard many times cultural issues and traditional knowledge are not being
adequately integrated into the assessments.

Another point that came up relates to how the assessor “classifies” the input received when
preparing the summary table for an evaluation report. Those who raised this as an issue felt
that their input was too often identified as “policy or position” while government input is very

often seen as “expert opinion”.
Timelines

Many of the organisations we heard from identified that it’s necessary for the process to have
set timelines for development assessments; however, many people had concerns about the tight
timelines involved for getting comments in during the standard 14-day window for Designated
Office evaluations. This was particularly true of organisations such as Renewable Resource
Councils that often only meet once a month. Therefore, we were told, the seeking views period
can easily be entirely missed unless it is possible to arrange a special meetings (which then
raises capacity/funding issues). We did learn that requests for extensions are often
accommodated by the assessor. That said, it was also conveyed to us that while extensions may
be worthwhile much of the time, there needs to be some guidance in place such that both the
individual /organisation requesting the extension and the assessor have to provide adequate
rationale and substantiation for why they need more time. It is felt that unwarranted extensions
unnecessarily delay project assessments.

We heard from the Yukon Government that they have specific concerns related to: the timing of
proposals being submitted to YESAB; how limited timelines affect the ability for proponents
and technical experts to respond to information requests during the seeking views and
information phase; and the lack of rationale Designated Offices provide for timelines set at the
beginning of the seeking views and information phase. There is also a general concern with the
potential for extended assessment timelines even when proponents are well-prepared to
proceed through the assessment process.
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Several respondents said when projects are submitted by proponents at the beginning of long
weekends or during the holidays it can limit the time available for an effective review of the
proposal. This also occurs when responses to additional information requests are submitted at
the end of the seeking views and information timeline, and technical experts and interested
parties have insufficient time to respond. This can result in inadequate or incomplete
assessments and decision-making. The YESAB Rules for Evaluations Conducted by Designated
Offices are rather constrained when new information is requested or received as part of the
seeking views and information phase. The Yukon Government identified if the timelines have
run out and the proponent has not provided the required information, the assessor is left with
no option other than to complete the assessment (with incomplete information) or find that they
are not able to determine significance and refer the project to the Executive Committee.

Generally, we heard from proponents that they are satisfied with the defined timelines.

Level of Assessment (DO, Executive Committee, Panel)

There is concern from First Nation and Yukon governments, YESAB, and some non-
governmental organisations that some of the more complex Designated Office level projects are
not being adequately assessed under the current Designated Office process and timelines. In
their view, some Designated Office projects are complex, but do not warrant an Executive
Committee screening, or should go to an Executive Committee screening, but without having to
go through an entire Designated Office evaluation first. With respect to the first point, we were
told that “there is no flexibility in the process to adjust timelines for more complex Designated
Office projects”. Section 31(1)(b) of YESAA allows YESAB to set rules for “different types of
evaluations for different categories of projects” but they have not done so to date.” There is also
concern with the lack of ability for a Designated Office to refer projects to the Executive
Committee level unless the Designated Office assessment is completed and the assessor has not
been able to determine significance under S. 56(1)(d) of the Act. This leads to extended
timelines and duplication of effort.

Paper Process

We heard from several First Nations, other organisations, and some members of the public that
they have concerns about the assessment process being much too reliant on written input and
distance/internet communication. We were told that “more creative media and methods for
submitting comments would better communicate the First Nation position and values” (e.g.,
video). It was suggested that YESAB and the Yukon Government need to be more receptive to
alternative means of receiving information, especially as relates to First Nations’ claims of
traditional lifestyle and heritage values. The fact that some communities don’t have reliable

internet access was also raised.
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We heard that prior to the YESAA process there used to be more face-to-face discussions. This
allowed for cultural stories to be shared and was more of a government-to-government
approach. There are no venues to discuss application issues any more. It was also felt that
issues or disagreements that arise during a project assessment could be much more efficiently
dealt with if there were some opportunities for interested parties to sit together in a meeting or
hearing to discuss the various concerns.

Determination of Significance

Issues raised about how assessors determine significance included concerns that the criteria are
too high, as well as too low, and generally unclear.

From First Nation governments we heard there are concerns with respect to how First Nation
values and interests are considered in the assessment process when decisions are being made
regarding how significant adverse effects are on these values. The challenge with determining
significance is that it can be very subjective and there is a need for participants to the process to
understand whether criteria are being applied in making these determinations and, if so, what
are these criteria. We heard that it would be helpful to develop more objective and transparent
criteria for determining what is significant and what isn’t for use in assessments wherever
possible. We also heard that “there is a lack of clarity surrounding how YESAA assessors use
the provisions of the Act to determine significance of project effects and the rules for weighing
and evaluating trade-offs between positive and negative socio-economic effects. In the absence
of a clear framework for making these judgments, the reasons for a Designated Office or
Executive Committee (or Panel) determination on whether or not a project will leave a people, a
community or a region better off are vague, discretionary and uncertain.”

We also heard concerns from Yukon government representatives and proponents that there
have been very few recommendations that a project “be allowed to proceed, if it determines that
the project will not have significant adverse environmental or socio-economic effects...”. The
majority of recommendations have been that the project will have significant adverse effects but
they can be mitigated. It is felt that “If every project is determined to be “significant’ it raises
doubt as to the legitimacy of the assessment.”

Another issue that arose was the use by assessors of terms such as “potentially”, “significantly”
and “adverse.” We were told that some of YESAB’s determinations appear to come out of the
blue, with no chain of reasoning behind them. Also, YESAB’s use of wording varies among
Evaluation Reports, ranging from “potentially significant” to “potentially adverse.” Their
determinations and recommendations sometimes seem to be made without any consideration
of the mitigation measures provided by the proponent or of Yukon’s laws of general
application.
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Matters to be Considered

Section 42 of YESAA provides direction on which matters are to be considered when projects
are being assessed. We heard from a number of Yukon, federal and First Nations government
departments, and non-governmental organisations that they have some concerns about
inconsistency or inadequacy of the consideration given to certain matters. We also heard of
matters not in the Section 42 that were felt to be important. Generally, issues with the matters
to be considered in assessments were:

e socio-economic effects

e economic effects

e cumulative effects

o rights of Yukon First Nations
e project alternatives

e climate change

The first four are covered elsewhere in this report. The last two are summarised below.
e Project Alternatives

There is concern that alternatives are not receiving adequate consideration or
emphasis in evaluation reports. We were told that there have been projects
where alternative methods or technologies have been provided as technical
expertise in a project assessment, and the assessor determined that information
to be outside the scope of the assessment. It is felt that greater importance
should be given to alternatives in project proposals and assessments.

¢ Climate Change

Several representatives of non-governmental organisations, First Nations, and
wildlife management boards identified the lack of consideration given to
potential climate change impacts. We heard that YESAB isn’t dealing with
longer-term climate change issues and that the trends are not being integrated
into assessments.

3.3.3 Decision Phase

Decision Bodies

The review team heard concerns about three main issues related to decision bodies. One relates
to how a decision body is determined, the second to the participation of Federal decision
bodies, and the third to when in the process a decision body is identified.
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Firstly, the lack of clarity in the Act about determining who’s a decision body was raised by the
Yukon Government. We were told of a few examples where it was felt that confusion and
uncertainty were the result. Decision bodies “self-declare” whether they will be acting on a
project undergoing a YESAA assessment. There can be more than one decision body on a
project depending on the project location and authorisations required. There have been several
projects where the decision bodies have disagreed as to whether one of the parties to the project
is, in fact, a decision body. One consequence of having decision bodies “self declare” their
status when they have no jurisdiction is the issuance of potentially conflicting decision
documents for a project. This can result in confusion and uncertainty for project proponents.
“Self-declaration” of decision bodies, who may not have legal jurisdiction, also has implications
for other governments and creates potential for precedent setting expansion of rights. On this
last point, we heard from First Nation governments that in their view a decision body comes
forward only if they feel they have jurisdiction, and not without reason.

With respect to the participation of federal decision bodies, we heard that there have been
several project assessments where federal departments, especially those without offices in the
Yukon, have not participated fully in the process when they clearly had a decision body role. It
was suggested some federal departments do not become aware that they are a decision body
until later in the assessment process and in some instances do not participate at all. This has
resulted in decision documents being issued at the last minute or after the legislated timelines
due to attempts to consolidate decision documents with federal departments. It also results in
uncertainty and creates difficulties for Yukon government and YESAB during the assessment
process. And, when there is more than one federal decision body for a project assessment, there
has been insufficient or no coordination between the departments during the assessment. This
creates uncertainty for all parties involved.

Another point that was raised was that decision bodies should be identified before the project
assessment gets underway, or at least very early in the assessment. This, it was felt, would

provide greater certainty in the process.

Treatment of Recommendations in Decision Documents

We heard from many participants in the review that they are concerned about the extent to
which Designated Office recommendations get varied or rejected by decision bodies in their
preparation of decision documents. From the standpoint of socio-economic effects, and to a
lesser extent environmental effects, the narrow interpretation of the regulator’s mandate is
particularly highlighted as an issue of concern — from those who provide input to the
assessment process to the assessors themselves. It is felt that decision bodies frequently reject or
vary innovative recommendations from assessors, arguing that they fall outside the mandate of
the regulatory agency. In the particular case of socio-economic recommendations, we heard
from First Nation governments, non-governmental organisations and the public that their
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removal ultimately undermines the intent of the Act. Similar concern was heard about
environmental recommendations, but to a lesser extent. The implementation of mitigation
measures is critical to avoiding significant adverse environmental and socio-economic effects
and to meeting the spirit and intent of the development assessment process. Unless these
mitigation measures can be implemented, many participants feel YESAA will be unable to live
up to the objectives of the development assessment process to protect and maintain
environmental quality, protect and maintain heritage resources and protect and promote the
well being of First Nation people and their communities.

No Input into Decision Documents

We heard principally from First Nation governments that there should be some opportunity for
providing input into decision documents. While the assessment bodies are obligated to seek
input from First Nations during the assessment process, YESAA does not direct decision bodies
to make decisions with the participation of First Nations even though projects may occur in
their traditional territories. It is felt that, as with the assessment component of the YESAA
process, the decision-making component would benefit from the perspectives provided by First
Nations for all projects occurring in their traditional territories, regardless of whether the
projects occur on settlement land. As indicated in a written submission, “The participation of
First Nations in all components of the process appears to be consistent with the objectives of
Chapter 12:i.e. “provide for the guaranteed participation of Yukon Indian People ... in the

1717

development assessment process.

We heard that “without input from First Nations prior to a final decision being made, there is a
risk that recommendations and mitigation measures arising from First Nations” concerns and
submissions will not be given adequate consideration. This can be especially problematic if
information supporting assessment recommendations is confidential traditional knowledge or
is information that cannot be provided in the context of a paper-based process.”

Issues related to participation in the YESAA decision making phase are particularly critical for
instances where non-First Nation decision bodies are making decisions on settlement land. This
arises for decisions related to encumbering rights and for mining activities on category B
settlement land. In these instances, it is felt that there are even stronger reasons for direct
participation of First Nations in the development of decision documents.

3.3.4 Regulatory Phase

Follow-up and Monitoring

While the YESAA Five-year Review doesn’t cover the complete regulatory regime, YESAA
references potential follow-up and monitoring requirements and has specific provisions related
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to these. To this end, we heard from many participants, in particular, First Nation and
municipal governments, non-governmental organisations, renewable resource councils, and
members of the public, that they have concerns related to follow-up and monitoring. That is,
being able to know if mitigation measures are being followed and are effective. We heard that
little attention has been given to the “back end” of the YESAA process (mitigation and
monitoring measures). Much attention and effort is placed on the front end of the assessment
process when the assessment is being conducted, but it is felt an important element of the
YESAA process is to evaluate the results of assessments and to track whether mitigation
measures that were prescribed and implemented are working. We heard that more attention
needs to be paid to this aspect of the process in order to learn from experience and utilise what
is learned in the assessment of future projects. First Nations told us that the feedback from
follow-up and monitoring programs would be the most reliable mechanism for ensuring that
the YESAA process continually improves in its ability to meet its objectives and protect and
enhance important values. As envisioned in the Final Agreements, YESAA includes provisions
for audits and effects monitoring, whereby decision bodies can be required to provide follow-
up monitoring information to assessment bodies for their consideration. Yukon Government
identified the lack of a mechanism in the UFA for regional or cumulative effects monitoring of
land and water uses as a gap that results in not being able to evaluate the effectiveness of the
YESAA process.

We also heard that S. 89 of the Act that addresses the need for notifying YESAB of any project
authorisations that have been issued following the issuance of a decision document, is rarely
followed. We were told that it is difficult for an assessor to understand how mitigations have
been applied through terms and conditions of an authorisation without any feedback after a
decision document. Conversely, we did hear from the Yukon Government that this
requirement is routinely followed where they are the regulator.

3.4 Administration Issues

341 YESAB

Capacity

There is fairly widespread concern in the Yukon about the capacity of Board members and
YESAB staff to effectively carry out their responsibilities under YESAA. Some companies,
business organisations and government department officials question the technical expertise
and experience of staff as well as of Board members. These concerns are particularly directed
toward the staff of Designated Offices, those who conduct the vast majority of assessments, and
their ability to adequately address the issues raised by complex development projects. A

number of those we interviewed emphasised the need for more training and ongoing
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professional development for both YESAB staff and Board members. It is felt knowledge of the
land and the types of projects routinely being assessed is a critical qualification for an assessor.

Impartiality of Board members and YESAB staff

Participants who raised this as an issue said there is a perception that some Board members
were selected due to “political considerations” and, for this reason, various individuals and
organisations question their impartiality. We also heard concerns about the capacity of
individual appointments at the Executive level and to the Board. Participants who identified
this as an issue felt board members don’t have the educational background and experience
required to review large scale projects and to deal with developments in a “forward looking”
manner. There were a variety of calls for changes to the current method of appointing Board
members. Several business and non-governmental organisations want to see “patronage”
appointments to the Board replaced by individuals selected based on qualifications, with

broader and more flexible skill sets.

With respect to staff, some participants feel staff are hired from down south and are
inexperienced in northern realities and interests; they can tend to take a textbook approach to
assessments, and this leads to a perception of bias because it may not account for local reality.

YESAB Online Registry

There is broad agreement on the value of the YESAB Online Registry (YOR). Many interviews
and written submissions stressed the Registry’s effectiveness as a public mechanism for
disseminating information on project assessments, and for allowing the public to track and to
provide input into assessment processes. It appears to be widely felt that the YOR contributes
to greater transparency in the YESAA process than was available in previous Yukon assessment
regimes.

However, some individuals and organisations still consider the YOR difficult to navigate and
highlighted their problems in locating information. Several business organisations have
concerns about “slanderous” and personal attacks that appear on the Registry during specific
assessments, and call for YESAB to better control these. A variety of First Nations maintain that
the YOR is inaccessible to elders and other local people, and want to see YESAB make greater
use of audio and visual technologies so their submissions can be made more effectively. Several
non-governmental organisations feel that, for completeness, the Registry should show how
decision bodies responded to YESAB recommendations for each project proposal as well as the
authorisations issued in conformance with decision documents.
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Geo-spatial Information/Mapping

Recognition was given in written submissions and interviews to the efforts of Designated
Offices to provide maps in public notices and on the Registry. However, several First Nation
and Yukon government departments expressed concerns about the quality of the geo-spatial
information coming from Designated Offices. It was felt that, in some instances, project
proponents aren’t being adequately informed about the boundaries of First Nations” traditional
territories or their settlement lands, or about overlap areas across these territories. Designated
Offices have also apparently provided inaccurate information about the geographical
coordinates of certain project proposals, and about First Nations whose interests will be
impacted by certain projects. A couple of First Nations land staff felt that the lack of ongoing
digital mapping showing such things as current projects, activities being assessed, traditional
territories, and settlement lands is an important oversight that, if in place, would benefit the
YESAA process by enabling YESAB to progressively build a knowledge base as new projects
come on stream.

Community Engagement / Public Education

A significant number of Yukon communities and First Nation governments are dissatisfied with
the quality of their interactions with Designated Offices and the YESAB Board. In interviews
and written submissions, they stressed the inadequacy of YESAB's efforts to engage community
members and to educate them about the YESAA process. When this new process first came into
effect, both the Board and Designated Offices held extensive public meetings and educational
workshops to introduce local people to the YESAA regime. But, since then, the YESAB bodies
have primarily engaged with communities through the internet and the Online Registry. We
heard that it is primarily only in the case of major project proposals when YESAB officials are
available for face-to-face meetings or telephone conversations, as well as the organisation of
public meetings.

According to various sources, many individuals and community organisations are still
inadequately informed about the purposes and the details of the YESAA process. It is therefore
widely felt that YESAB needs to devote additional resources to more public meetings in Yukon
communities, and to do so on a regular basis. One business organisation we spoke to suggested
that “YESAB should be making sure that the public is aware that the process is about making
things better for the future and not about hindering projects or getting to the point where we
regret decisions that were made.” The input received at our numerous public sessions
identified the need for more education and information about the process. More explanation is
needed about the goals of the YESAA process and YESAB operations. We heard from people
that they perceive the Designated Office staff and YESAB, more generally, to operate too much
“under the radar.”
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YESAB Rules, Guidance Documents

A variety of concerns were raised about YESAB’s Rules for Assessors and its various Guides for
Proponents, particularly by companies, business organisations and government departments. It
is felt that the wording of these Rules and Guidelines allows too much leeway for differences in
interpretation among project proponents and assessors at the Designated Office level. These
differences particularly relate to the information requirements for project proposals, and the
tendency for these to be expanded during the course of assessments. Proponents are apparently
often requested to provide additional information on their proposals, even when they believe
they have already met the requirements as set out in the Guidelines.

In addition, some government departments argue that these Guides are too generic, and don’t
include sufficiently detailed information requirements for the various types of projects that
come under assessment. They also believe that YESAB should provide more project-specific
guidance on the information requirements for larger, complex development projects. More
specifically, they would like to see clearer direction on how YESAB will address input from
interested parties, technical experts and regulatory bodies during the information gathering
phase of assessments.

YESAB Governance

We heard that there is a lack of documented policy or operational procedures on internal
governance within YESAB. A written submission identified that the relationship between the
Board, centralised Board staff in Whitehorse, and the Designated Offices is not clear and that
the lack of governance is leading to concerns about project assessment consistency between
Designated Offices and the ability of the central YESAB office to provide administrative
direction to Designated Offices. It is felt that the lack of clear and open reporting relationships,
uncertainty surrounding accountability within YESAB, and the fact that there is no mechanism
in the Act that allows the Parties administrative oversight of YESAB, creates a problem for
decision bodies and proponents.

YESAB as an Adaptive, Learning Institution

There is widespread recognition that the YESAA regime is still relatively new, and that YESAB
is making efforts to address key issues and problems that have already arisen during its initial
years of operations. However, a number of participants in this five-year review question
whether YESAB has yet shown itself to be an adaptive, “learning” institution, capable of
revising its structures and policies to accommodate the lessons it has already learned in project
assessments.
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It was suggested that one way to develop this corporate capacity is for YESAB assessors to visit
project sites during construction, operations and closure phases, in order to review the actual
impacts of projects or activities as well as the effectiveness of the mitigation measures that have
been put in place. Another, suggested by business organisations and government departments,
is for YESAB to draw on existing experience in Yukon to establish standard mitigative measures
for similar groups of projects and activities, rather than simply assessing each project proposal
as if it was unique.

Several First Nation governments feel YESAB does not have an adequate information
management system that enables the ongoing development and improvement of its assessment
capacity by regularly integrating feedback about project impacts from monitoring and

mitigation programs.

Public Notification of Projects

Some of the UFA councils, business organisations, members of the public and Yukon
Government identified an issue with the current project notification process used by YESAB.
We heard, “YESAB’s advertising is not detailed enough. Public announcements [in
newspapers] are much smaller than what gets sent to organisations via e-mail.” It was felt that
ads in papers should include more detail about the nature of the project and its location. One
written submission stated, “The YESAB Designated Offices, Executive Committee and panel of
the Board are required to provide opportunities for interested persons and the public to
participate in any assessment they conduct. The advertising of assessments in local papers is an
important practice but it is unfortunately not formally required in the Designated Office or
Executive Committee Rules. [We feel] that it is an important vehicle for interested parties and
those with existing rights to find out about projects being assessed. Despite the success of the
local newspaper notification, individuals with existing land rights [e.g., trappers] frequently are
not aware of proposed projects and assessments that might impact on their rights. ....direct
notification of neighbours is necessary to ensure adequate assessment of socio-economic
factors.”

Narrow Interpretation of the Act

Several of the government departments, First Nations, and non-governmental organisations we
spoke to raised the issue of YESAB’s interpretation of the Act being too narrow. We heard that
the assessors narrowly interpret their mandate, that they are not proactive, are over-reliant on
Yukon Government staff and proponents for expertise, and that they are not exercising their
mandate to do research, assess plans, or assess cumulative and socio-economic impacts. One
interviewee who has had extensive experience with YESAB suggested that “the conservative
and cautious application of YESAA by the Board seems to be hampering YESAA ever reaching
its potential...it is delivering a tight and narrowly interpreted process which simplifies things,
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particularly for the proponents and regulators, and mitigates the fear of the process. However,
it is also frustrating others, particularly First Nations, who had higher expectations of the
process.” The perception is that YESAB’s narrow interpretation of its mandate means that
much of the potential value added in the assessment process is not being realised. Specifically,
a government submission stated that, “YESAB has interpreted s.42(1)(d)(ii) narrowly and
generally only considers cumulative effects of projects or proposals that have been assessed or
submitted to YESAB for assessment...”. It is felt that this narrow interpretation “...can result in
an inadequate assessment of potentially significant cumulative effects due to incremental

development in an area.”

3.4.2 General Assessment Issues

Class Assessments

Some Yukon government departments would like to see YESAB make greater use of its power
to address similar projects within one combined or “class” assessment. They point to section 52
of the YESAA which provides for Designated Offices or the Executive Committee to assess as
one project “ two or more projects for which it has received proposals where it considers that the projects
are so closely related as to be part of the same activity or where all the decision bodies of each of the
projects have advised it that they consider the projects to be so related.” In their view, similar projects
at multiple sites in the Yukon should be grouped together and assessed in the context of one
overall assessment by YESAB. Apparently, YESAB was urged to do this in the case of
government and municipal land-fills, but it decided to assess each one individually; it has also
done this with minerals projects located in the same area. This approach by YESAB, the
departments believe, has resulted in inconsistent recommendations among Designated Offices
for very similar project proposals. It has also led to a significant increase in the amount of
project proposals, Evaluation Reports and decision documents.

Strategic Assessments (Plans, Policies, Programs)

Several First Nation governments and some Yukon government departments want to see a
greater use of “strategic assessments” by YESAB, particularly in relation to policies, plans and
programs in Yukon. In their submissions, they note that the YESAA explicitly provides for the
assessment of plans, policies and programs (sections 102-109) and for “studies and research” in
regard to cumulative effects (sections 112-113). They believe that the YESAA regime would
benefit considerably from the greater use of such strategic assessments.

By taking a broader, comprehensive approach to plans and policies, YESAB would be able to
more effectively assess their potential impacts before these result from specific projects. YESAB
would become familiar with the environmental and socio-economic values at stake in plans or
policies before it addresses them at the level of individual projects. With the results of these
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assessments in hand, YESAB would be in a better position to conduct project-specific
assessments in a timely and efficient manner, and the costs to participants in individual project
assessments would also be reduced.

YESARB itself recognises the potential value of undertaking strategic assessments. However, it
feels hindered in doing so by the present provisions of the YESAA. As currently worded, the
Act requires that reviews of plans be undertaken by panels of the Board, established by the
Executive Committee for that purpose, and, under various circumstances, only at the request of
the federal minister, territorial minister, or First Nation government. So far, no requests have
been made and the potential timelines and costs of conducting such a panel review are seen as a
deterrent.

Time Boundaries of Assessments

The review team heard from the Yukon Government that there are concerns with YESAB's
recent (within the last six months) policy decision to scope projects for the duration of the
regulatory instrument (e.g., permit or license) associated with the project. While it was
recognised that there are merits to establishing time boundaries for assessments where
appropriate, we heard that linking the duration of assessments to the temporal scope of
regulatory instruments may not be the most appropriate way of identifying a stale date for an
assessment. It is felt that in some cases this will decrease the efficiency of the process by
requiring repeated assessments with little value added. The temporal periods for regulatory
instruments are not always governed by the ability to mitigate adverse effects for the period.
Regulatory instrument time periods may be predicated on other factors such as insurance
renewals (for wilderness tourism licences for instance), and some permits may not be drawn on
by proponents for some period after an assessment is complete (land use permits) so a temporal
scope for an assessment may run out before the permit does unless the proponent draws down
the permit immediately. It is felt that this is counterproductive to encouraging early planning
of projects. Finally, we heard that the application of this new temporal scoping policy has
potential to significantly increase the volume of assessments without any perceived benefit.

3.5 Substantive Issues

3.5.1 Traditional Knowledge

We heard from many respondents that a central unresolved challenge for the YESAA regime is
how to include First Nations’ traditional knowledge in project assessments. One of the stated
purposes of the Act (section 5.(2)(g)) is to: “guarantee opportunities for the participation of Yukon
Indian persons—and to make use of their knowledge and experience—in the assessment process.” Yet,
virtually every First Nation participating in the five-year review feels strongly that the YESAA
regime has fallen short in achieving this purpose. In interviews and submissions, they have
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stressed that both YESAB and decision bodies are failing to consider traditional knowledge in
assessments and decisions, and that it isn’t being adequately included in Evaluation Reports
and decision documents.

First Nation governments also have concerns about how the confidentiality and sensitivity of
traditional knowledge is being protected by YESAB in particular assessments. They believe that
YESAB is failing to recognise the unique cultural and historical aspects of traditional
knowledge, which require that it be considered on its own terms and as distinct from scientific
knowledge. They also question YESAB'’s ability to accommodate traditional knowledge holders
and traditional knowledge information with their roots in oral traditions, when its primary
focus is on written and electronic submissions. Gathering and then providing traditional
knowledge in an effective form is a time-consuming task for First Nations, and they are
hampered in this both by the YESAA timelines for assessments and by their own limited
resources.

Of equal concern to First Nations is their perception that, once submitted to YESAB, their
traditional knowledge is not given the same level of consideration by assessors as is scientific
knowledge. They are aware of few Evaluation Reports or decision documents that make
substantial use of the traditional knowledge they have submitted.

In addition, there appears to be widespread uncertainty among companies, Yukon government
departments and YESAB itself about how to make meaningful use of traditional knowledge in
the YESAA process. Several participants in this review emphasised the urgent need for clearer
guidelines, from both YESAB and First Nations, on how traditional knowledge should be
gathered and included in project assessments. Some government officials underscored the
difficulties involved in balancing the need for confidentiality with the requirement to integrate
traditional knowledge into assessments. They also raised questions about how to validate the
reliability and authoritativeness of traditional knowledge information.

3.5.2 Impact on Treaty Rights

The issue of how YESAB deals with Yukon Indians’ treaty rights was raised in various
interviews and submissions. Section 42.(1)(g) of the Act requires that, when conducting
assessments, Designated Offices, the Executive Committee and Board panels shall take into
consideration “the need to protect the rights of Yukon Indian persons under final agreements... etc.” A
number of participants in the review interpret this provision to mean that YESAB is required to
consider project impacts on treaty rights during each assessment it undertakes. Some First
Nation, federal and territorial government departments believe that YESAB has so far failed to
adequately implement this requirement in its assessments. They argue that Designated Offices,
in particular, have been inconsistent in how they approach treaty rights in their Evaluation
Reports, in some cases overlooking them and in others not effectively addressing concerns
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raised by First Nations. As indicated in a written submission, “YESAA is assessment legislation
that is pursuant to a land claim agreement. The spirit and intent of the legislation includes
explicit recognition of the rights of Yukon Indian persons under Final agreements. This
subsection is a means to ensure that there are no adverse effects on the rights of Yukon Indian
persons under Final agreements. Early identification of Yukon Indian persons’ concerns assists
in ensuring that they are considered in a manner beneficial to the Yukon Indian persons and the
assessment/regulatory process, and in a manner aligned with requirements of recent court
cases.” We were told that not addressing this creates considerable uncertainty among First
Nations, departments and companies in the Yukon about the potential impacts of proposed
projects on treaty rights. Additionally, in the absence of recommendations on how potential
impacts on rights of Yukon Indian persons have been considered, decision makers are
challenged to discharge their consultation obligations within the YESAA timelines. It is widely
felt that YESAB needs to be clearer in its Evaluation Reports on whether it has taken into
account Yukon Indians’ treaty rights and whether the projects under assessment will impact on
these rights.

This issue is complicated by the fact that widespread uncertainty also appears to exist in the
Yukon over the exact nature and extent of Yukon Indians’ treaty rights. Interviews revealed
significant differences over the correct interpretation of “treaty rights.” There doesn’t seem to
be any clear cut consensus, in particular, over which provisions in First Nations Agreements
contain treaty rights and which do not.

3.5.3 Socio-economic Impact Assessment

There is considerable dissatisfaction with the quality of the socio-economic impact assessments
being conducted by YESAB. Many participants in the review regard this as a key issue,
considering that the YESAA (section 5(2)) explicitly requires that both the environmental and
the socio-economic effects of projects be considered in assessments. This marks a significant
difference from the federal CEAA regime, which provides for the assessment of socio-economic
impacts only insofar as they are related to environmental impacts of projects.

YESAB has prepared a Guide to Socio-economic Effects Assessments for general use that encourages
an integrated and comprehensive approach to assessing the social and economic impacts of
projects on individuals and communities. However, interviews and submissions revealed a
widely shared perception that YESAB assessments are not adequately advancing the purposes
set out in the Act and the Guide.

First Nations are concerned that YESAB assessments focus primarily on the mitigation of
adverse effects with little encouragement or direction for considering and evaluating the
enhancements of positive socio-economic effects. We also heard, “there is no obligation to
require that the most beneficial alternative be selected or even that projects should result in net
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positive contributions as a reasonable expectation. Without such attention, neither the
legislation nor the general guidance documents of YESAB facilitate serious attention to
maximizing the full range of desirable long-term benefits”. First Nations are uncertain about
how YESAB assessors determine the socio-economic “significance” of impacts, and how they
weigh the positive and negative impacts of projects in their assessments. Similar concerns are
held by companies and some government departments, who would like to see assessors
consider the full range of positive along with negative impacts in Evaluation Reports.

Government departments also questioned the limited methodology employed by YESAB in
determining potential socio-economic impacts and their significance. They further called
attention to the shortcomings in existing socio-economic data and information on baseline
conditions relied on by both assessors and regulators in the Yukon. This lack of good data, they
believe, limits the effectiveness of assessments and of the terms and conditions applied to
projects by regulatory authorities. There is a shared sense of frustration as well at the limited
ability of decision bodies and regulators to include appropriate socio-economic terms and
conditions in project authorisations, given the current legislative framework in the Yukon.

3.54 Heritage Assessments

Several First Nation governments called into question the adequacy of YESAB'’s current
treatment of impacts on heritage resources as part of its project assessments. They criticised the
lack of clarity in the existing YESAB guidelines on heritage impact assessment, as well as the
inconsistencies in how different Designated Offices deal with heritage resource impacts. In
their view, a broader approach is required for socio-economic impact assessments in the Yukon,
one that gives more attention to impacts on cultural/spiritual values. They believe that heritage
impact assessments can only be done effectively by YESAB with substantial input from First
Nations.

The information which is required can only come from detailed “on the ground” research and
surveys, and First Nations faced with increasing resource pressures are finding that they lack
sufficient capacity to do this necessary field work. Adding to their difficulties is the fact that
heritage assessments must be conducted in snow- and frost-free conditions, which sometimes
can’t be accommodated within YESAB’s timelines for assessments. First Nations feel strongly
that creative ways must be found to accommodate the unique requirements of heritage
assessments within the YESAA regime.
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3.6 Legislation and Regulation Issues

3.6.1 Dispute resolution

We heard from First Nations, Yukon Government, industry and some business organisations
that the Act provides inadequate means for addressing differences of opinion. Apart from a
judicial review process (s.115 and s.116 of YESAA) there are no dispute resolution mechanisms
to resolve conflicting interpretations of the Act between the Parties and/or with YESAB, or to
resolve concerns one party might have about a decision body’s compliance with the Act, YESAB
decisions, or decision documents. The judicial review mechanism is viewed to be cumbersome
and inappropriate for ensuring effective compliance with the Act.

3.6.2 Working Outside of YESAA

We heard from a number of participants on specific issues that we have grouped as being
related to working outside of YESAA. That is, several First Nation governments raised concern
about cases where proponents have started projects without going through an assessment or
before an assessment is complete. Similarly, we heard concerns about decision bodies issuing
authorisations in the absence of an assessment, or prior to an assessment being complete.
Overall, the issue raised is that there are no measures in place to deter non-compliance with the
Act and no mechanism for easy oversight.

3.6.3 Role of Municipalities

Municipalities are not decision bodies under YESAA; instead, the Yukon government is the
decision body on the municipality’s behalf. This was identified as a concern by one
municipality which felt they should be a decision body in some instances. Additionally,
concern was raised that municipalities are not directly involved in permitting developments
where they are the proponent. This creates a situation where a government that has had no
involvement in planning a development is being asked to issue a Decision Document in
response to a YESAB recommendation that should be directed at the municipality as the
approving authority.

From another perspective, the Yukon Government also identified the role of municipalities as
an issue, but more so along the lines that municipalities do not adequately participate in
assessments. That is, when a project is being assessed which requires a municipal authorisation
and Yukon government is the decision body, it frequently must vary the YESAB
recommendation and terms and conditions so as to comply with municipal bylaws as the
assessor is not always properly considering the values that the municipal bylaw protects. The
assessment in many situations does not address or take into consideration the Official
Community Plan mandated under the Municipal Act or land use and zoning bylaws, including
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subdivision design standards relevant to the application receiving review. It is felt this issue is
compounded by inadequate information provided into the assessment and the fact that many
municipalities do not participate in YESAA assessments. Lack of dialogue between YESAB
assessors and municipal staff was identified as a factor.

3.6.4 Definitions

Several participants to the review identified specific definitions in the Act and Regulations that
they feel need to be reviewed. These are:

e Plan

e Proponent

e Significance

¢ Contaminated site
o Territorial Agency

3.6.5 Assessable Activities Regulations Difficult to Understand

We heard from government and some industry representatives that it can be difficult to
determine whether some proposed projects require an assessment under YESAA. Schedules 1
and 2 of the Regulations can be difficult to interpret without extensive experience with the Act.

3.7 Other Issues

3.7.1 Unsettled Claims

The status of the three Yukon First Nations without Final Agreements—Ross River Dena
Council, White River First Nation, and Liard First Nation—is a significant unresolved issue for
the YESAA and for the land and resource management system in the Yukon. In interviews and
written submissions, two of the First Nations stressed that their rights and interests are not
being adequately addressed by YESAB and by Government. As presently worded, YESAA fails
to recognise these First Nations, by virtue of its definition of “Yukon Indian persons” as
individuals that are “enrolled under a final agreement”(s. 5(2)). They therefore apparently fall
outside the guiding purposes relating to Yukon Indian persons set out in sections 42.(1) (d) (f)
and (g) of the Act.

Provision is made in the UFA (section 12.19.1.2) for Government to consult with First Nations
on “a detailed plan...providing for the application of the Development Assessment Legislation until
Yukon First Nation Final Agreements have been negotiated.” But these “plans” have never been
developed. In the First Nations’ view, this leaves them without effective means of protecting
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their rights in relation to developments in their traditional territories or of participating in
project assessments, until their claims are settled.

We heard from Ross River Dena Council that they are concerned about the failure of YESAB
and Government to consult with them on ways to protect their interests in Yukon development
assessments. They noted, in particular, that Section 74.(2) of the Act requires decision bodies to
consult with First Nations without settled Final Agreements on projects that are located wholly
or partly within their traditional territories or that might have significant adverse
environmental or socio-economic effects. However, they maintain that to date this requirement
has not been adequately fulfilled by departments of the Yukon Government.

3.7.2 Need for ongoing Five-year Reviews

Based on interviews and submissions, there seems to be broad recognition of the necessity of
the five-year review now underway in the Yukon. Numerous participants in this review
expressed their hope that recommendations from the review team will be acted on by the
Parties to the UFA, and that some of the current shortcomings in the YESAA process will be
effectively addressed as a result. It is understood, at the same time, that the Yukon assessment
regime is still in its infancy, and that it will continue to evolve and mature in response to the
challenges posed by future project assessments. In light of this, a variety of government
departments, First Nations and non-governmental organisations stress the need for further
reviews down the road.

4.0 NEXT STEPS

This final Issues Scoping Report is the first of several reporting requirements as part of the
YESAA Five-year Review. As previously presented, the review is made of the following three
phases.

Phase 1 — Information gathering and issues scoping

Phase 1 of the review is the primary opportunity for seeking and compiling
views on the development assessment process and identifying issues that require
further research and consideration. The output of Phase 1 is this Issues Scoping
Report.

Phase 2 — Issues analysis
Phase 2 of the review will include additional research and analysis to evaluate

the issues identified in Phase 1. This phase will include the development of
observations, conclusions and /or recommendations. The output of this phase
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will be an Observations and Conclusions Report, the first draft of which is
expected to be available for public distribution in late June 2009.

Phase 3 — Response

During Phase 3 of the review, the designated representatives, First Nations and
YESAB will consider the Observations and Conclusions Report. They will
develop a joint response that describes the outcome of the review in a draft
Review Report. The designated representatives will then prepare a final Review
Report that will include an implementation and follow-up schedule.

The draft Issues Scoping report was available for review to those who provided input during
the information gathering phase. In addition, a two-day workshop was held with First Nation
representatives in mid-April, followed by a day-long meeting with the Steering Committee, to
discuss the draft report and identify any gaps.

The final Issues Scoping Report sets the stage for moving into Phase 2; the development of
observations, conclusions and /or recommendations related to the YESAA process. The review
team will begin to look at case studies and conduct literature research to formulate suggestions
for effectively addressing the primary issues raised during Phase 1.

Prior to a draft Observations and Conclusions Report being prepared, a workshop will be held
with the Parties, First Nation governments, and YESAB representatives to discuss the
preliminary analysis of issues and the development of conclusions, observations and/or
recommendations. The draft Observations and Conclusions Report will be available for public
comment and is expected to be released in late June 2009. A three-week comment period for the
draft report will be provided, and the final report will be due two weeks later.

The work of SENES will be completed with the submission of the final Observations and
Conclusions Report. Phase 3 of the YESAA Five-year Review will be undertaken by the
designated representatives, First Nations and YESAB, who will prepare a joint response that
describes the outcome of the review in a draft Review Report. The designated representatives
will then prepare a final Review Report that will include an implementation and follow-up
schedule.
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APPENDIX A

Sample of solicitation letter sent to organisations
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Fm’ SENES Consultants Limited

3rd Floor —- NWT Commerce Place

Mailing Address 4921 - 49th Street,

4915-48th Street, Unit 23 Yellowknife, NT X1A 385

Eghégawxﬁlgghm Tel: (867) 669-2092 - ext. 226
Fax: (867) 669-2093

Independent contractor for the YESAA Five-year Review Email: smontgomery@senes.ca

December 7 2008

Sent via e-mail to
Dear

I am writing to let you and your organization know that SENES Consultants Ltd. (SENES)
has been hired by a Steering Committee made up of representatives of the Council of Yukon
First Nations (CYFN), Government of Yukon, and Government of Canada, to conduct an
independent and comprehensive review of the Yukon Environmental and Socio-economic
Assessment Act and the Yukon development assessment process (YESAA Five-year Review).
As the Project Manager for the Review | would like to let you know that our work is
underway and that we’re looking for input from interested parties. Please see the appended
2-pager for an overview of the work.

Our review team is scheduled to be travelling to Yukon communities during the last three
weeks of January 2009. The following list provides our tentative schedule:

Whitehorse — January 12 throughl16

Ross River — January 16 (alternatively, January 20)

Faro — January 15 (alternatively, January 19)

Old Crow — afternoon January 19 through morning January 21
Dawson — later afternoon January 21 through mid-afternoon January 23
Beaver Creek — morning of January 20

Burwash Landing — afternoon January 20 and morning January 21
Haines Junction - afternoon January 21 through morning January 23
Carmacks — January 26 through morning January 27

Mayo — all day and evening of January 28

Pelly Crossing — morning January 29

Carcross — all day and evening of January 26

Watson Lake — morning till later afternoon of January 28

Teslin — all day and evening of January 29

The Yukon Environmental and Socio-economic Assessment Act

Five-year Review

Contact Shelagh Montgomery (SENES) for more information about the Review or to provide input.
E-mail: yesaa@senes.ca Toll free tel.: 1-877-299-3722 (29-YESAA) Web: in preparation
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YESAA 5-year Review introductory letter (Continued) Page 2

To ensure an effective review, we are looking for input from a diversity of organizations
during the community tour. If you or someone in your organization would like to have input
into the YESAA Five-year Review, we would like to schedule individual or group interviews
during the above dates. If an in-person meeting is not possible during the January trip, we
can schedule a telephone interview. Written submissions will also be accepted until February
11 2009 for the information gathering and issues scoping phase.

We look forward to hearing from a diversity of groups and individuals about any concerns or
comments relating to the Yukon development assessment process. The more input we
receive on the YESAA process, the stronger the review will be.

At this time, 1 would greatly appreciate that if you or your organization is
interested in participating in the Review that you let me know no later than
December 23. Please send me names and contact information for people who we
should meet with in your organization during our community tour.

Alternatively, if you wish to arrange for a telephone interview, please let me know no later
than January 7. These telephone interviews will take place in early February 2009.

Please note that we expect our website to launch December 20 (www.yesaa-senes.ca). The
website will provide updates about the Review, draft reports, our interview guide, an online
survey about the development assessment process, as well as a comment submission
function.

If you have any general questions about this review or our consultations please do not
hesitate to contact me via one of the following means:

Mailing address: Toll free tel.: E-mail:
SENES Consultants Ltd. 1-877-299-3722 ext. 226 yesaa@senes.ca
4915-48th Street, Unit 23 (1-877-29-YESAA)

Yellowknife, NT X1A 3S4

Yours truly,

SENES Consultants Limited

Shelagh Montgomery, Ph.D.
Project Manager

Enclosure: YESAA Five-year Review summary
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APPENDIX B

Listing of groups contacted, meetings held,

and written comments received
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TABLE A-1

AND WRITTEN SUBMISSIONS RECEIVED

SUMMARY OF GROUPS INITIALLY CONTACTED, MEETINGS CONDUCTED,

>~ a LTz %
oTE B G=
=R3) = 0 ®
GROUP = < E = §
Z Z m B
20 5 25
o 9]
First Nation Government
1 Kwanlin Dun First Nation v v v
2 Ta’an Kwach’an Council v v v
3 Ross River Dena Council v v v
4 Vuntut Gwitchin First Nation v v v
5 Tr'ondék Hwéch’in First Nation v v v
6 White River First Nation v v
7 Kluane First Nation v v v
8  Champagne and Aishihik First Nation v 4 4
9 Little Salmon /Carmacks First Nation v v v
10 First Nation of Na-Cho Nyak Dun 4 4 v
11 Selkirk First Nation v v v
12 Carcross/Tagish First Nation v v v
13 Teslin Tlingit Council v v 4
14 Liard First Nation v v
15 Gwich’in Tribal Council v v v
16 First Nation Caucus v
Yukon Government
17 Health and Social Services — Environmental Health v v
18 Health and Social Services — Policy v v
19 Energy, Mines and Resources — Sustainable Resources v v
20  Energy, Mines and Resources — Oil and Gas v 4
1 Energy, Mines and Resources — Client Services and
Inspections v 4
22 Energy, Mines and Resources — Policy v
23  Development Assessment Branch v v v
24  Community Services v 4
25 Economic Development v
26 Education v
27 Environment v v
28  Highways and Public Works v v

1 Represents the Yukon Government Corporate Submission

40048 — May 2009 A-5

SENES Consultants Limited



YESAA Five-year Review: FINAL Issues Scoping Report

TABLE A-1 (Cont’d)

AND WRITTEN SUBMISSIONS RECEIVED

SUMMARY OF GROUPS INITIALLY CONTACTED, MEETINGS CONDUCTED,

> a LTz %
oTE B G=
- O = 2
GROUP < = E = §
Z Z m B
20 S 25
o 9]
29  Land Claims and Implementation Secretariat v 4
30 Tourism and Culture — Tourism Branch v v
31  Tourism and Culture — Heritage — Archaeology v v
32 Women'’s Directorate v
33 Justice v
34  Yukon Workers” Compensation Health & Safety Board v
Government of Canada
35 Fisheries and Oceans v v
36  Transport Canada v 4 4
37 Environment Canada — Environmental Protection v v v
38 Environment Canada — Canadian Wildlife Service v v
39 Indian and Northern Affairs (?anada — Northern Affairs v v
Program (Waste and Contaminants)
40 Indian and Northerr} Affairs Canada — Northern Affairs v v
Program (Type II Mines)
A1 Indian and Northern Affairs Canada — Strategic v v
Investments Directorate
4 Indian and Northern Affairs Canada — Environment v v
Directorate
43  Canadian Environmental Assessment Agency v
44  National Defence v
45 Health Canada v
46 Parks Canada v v
47  National Energy Board 4
48  Agriculture and Agri-Food Canada v
49  Canada Border Service Agency v
50 Canadian Heritage v
51 Justice v
52 Industry Canada v
53 Natural Resources Canada v
54  RCMP v
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TABLE A-1 (Cont’d)

AND WRITTEN SUBMISSIONS RECEIVED

SUMMARY OF GROUPS INITIALLY CONTACTED, MEETINGS CONDUCTED,

> a LTz %
oTE B G=
=R3) = 0 ®
GROUP = < E =2
zz £ E:2
€0 = 25
o »
Umbrella Final Agreement Board or Council
55  YESAB 4 4 v
56  Kluane National Park Management Board v
57 Yukon Land Use Planning Council v v
58  North Yukon RLUPC v
59  Peel Watershed Planning Commission v
60  Surface Rights Board v
61  Yukon Heritage Resources Board v v
62  Yukon Geographical Place Names Board v
63  Yukon Territory Water Board v v v
64  Yukon Fish and Wildlife Management Board v v v
65  Salmon Sub-Committee v
66  Alsek Renewable Resources Council v 4
67  Carmacks Renewable Resources Council v
68  Dén Keyi Renewable Resources Council v 4
69  Dawson District Renewable Resources Council v v
70  Laberge Renewable Resources Council v v 4
71~ Mayo District Renewable Resources Council 4
72 North Yukon Renewable Resources Council v v v
73 Selkirk Renewable Resources Council 4
74  Teslin Renewable Resources Council v v 4
75  Dispute Resolution Board 4
76  Training Policy Committee v
City/Village/Town Councils
77  City of Whitehorse v 4 v
78  Town of Faro v v
79  Village of Carmacks v 4
80  Village of Mayo 4 4
81  City of Dawson v 4
82  Village of Haines Junction v v
83  Village of Teslin v 4
84  Town of Watson Lake v v
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TABLE A-1 (Cont’d)
SUMMARY OF GROUPS INITIALLY CONTACTED, MEETINGS CONDUCTED,

AND WRITTEN SUBMISSIONS RECEIVED

> a LTz %
oTE B G=
=R3) = B
GROUP = < E =2
-z E g2
20 5 25
o 9]
85  Hamlet of Ibex Valley 4
86 Hamlet of Mount Lorne v
87  Tagish Local Advisory Council 4
88 Marsh Lake Local Advisory Council v v
89 South Klondike Local Advisory Council v
Business / Industry Organisation
90 Yukon Chamber of Mines v v v
91 Klondike Placer Miners' Association v v
92  Yukon Prospectors' Association v v
93  Yukon Trappers' Association v
94 Yukon Outfitters' Association v
95 Wilderness Tourism Association Yukon v v
96  Yukon Chamber of Commerce v v
97 Watson Lake Chamber of Commerce v v
98  Dawson City Chamber of Commerce v
99 Faro Chamber of Commerce v
100 Mayo Chamber of Commerce v
101 ~ Tourism Industry Association of the Yukon v v
102 Yukon First Nations Tourism Association v
103 Klondike Visitors Association v v
Business / Industry
104 Cash Minerals Ltd. v
105  Western Copper Corporation v v v
106  Equity Exploration Consultants Ltd. v 4
107 North American Tungsten Corporation v v
108  Minto Explorations Ltd. v
109 Northern Cross (Yukon) Ltd. v
110 Duncan Creek Golddusters Ltd. v
111 Yukon Energy v v
112 Yukon Indian Development Corporation v v
113 Carcross Tagish Development Corporation v
114  Dakwakada Development Corporation v
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TABLE A-1 (Cont’d)

AND WRITTEN SUBMISSIONS RECEIVED

SUMMARY OF GROUPS INITIALLY CONTACTED, MEETINGS CONDUCTED,

> a LTz %
oTE B G=
=R3) = B
GROUP < = E = §
Z Z m B
20 S 25
o 9]
115  Mundessa Development Corporation 4
116 ~ EBA Engineering Consultants Ltd. 4
117 Access Consulting Group 4
118 Private consultant 1 v
119 Private consultant 2 v
120 Private consultant 3 v v
Non-governmental Organisations
121 Yukon Conservation Society v v v
122 Canadian Parks and Wilderness Society (Yukon Chapter) v v v
123 Ducks Unlimited v v v
124 Yukon River Inter-Tribal Watershed Council v
125  South East Yukon Proper Land Use Society 4
126 Kaushee's Place / Yukon Women's Transition Home v
127 Help and Hope For Families (Watson Lake) v
128 Victoria Faulkner Women'’s Centre v
129 Les EssentiElles v
130 Many Rivers v
131 Bringing Youth Towards Equality v
132 Crime Prevention Yukon v
133~ Skookum Jim Friendship Centre v
134  Liard Aboriginal Women'’s Society 4
135 Yukon Status of Women Council v
136 Yukon Aboriginal Women's Council 4
137 Association Franco-Yukonnaise v
138 Yukon Fish and Game Association v
139  Arctic Borderlands Ecological Knowledge Co-op v
Other Boards/Councils/Associations
140  Wildlife Management Advisory Council (North Slope) v
141  Porcupine Caribou Management Board v 4
142 Yukon Council on the Economy and the Environment 4
143 Health and Social Services Council v
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TABLE A-1 (Cont’d)

SUMMARY OF GROUPS INITIALLY CONTACTED, MEETINGS CONDUCTED,
AND WRITTEN SUBMISSIONS RECEIVED

P 8 an) Z
28 E &8
- O E A
GROUP =< ==
Z z @
o = =D
o »
144 Yukon Advisory Council on Women's Issues v
145  Yukon Utilities Board 4
General Public
146  Dawson Open House v
147  Carmacks Open House v
148  Mayo Open House v
149  Teslin Open House v
150  Carcross Open House v
151 Haines Junction Open House v
152 Champagne and Aishihik First Nation Open House v
153 ~ Whitehorse Open House v
154  Faro Open House v
155  Individual submissions 11
156 Online questionnaire responses 11
143 78 71
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Traditional Knowledge in Theory and Practice

This essay explores submissions to the Five Year Review process, case studies, and key
messages from recent traditional knowledge literature that can be useful in future processes
addressing the YESAA purpose “to guarantee opportunities for the participation of Yukon
Indian persons—and to make use of their knowledge and experience—in the assessment
process” 5.(2)(g). The focus here is on methodological issues related to research, analysis,
communication and decision-making in assessment processes, with particular attention to the
challenges of working with oral and culturally sensitive or confidential traditional knowledge.

Many oral and written submissions to the Five Year Review noted the emphasis on documented
and quantifiable data in assessments that undermine the oral, qualitative and contextual nature
of traditional knowledge at its source: “They’re not considering the spirit of the trapline, the
culture, the way of life — it’s just numbers.” The one exception noted was project 2008-0070
Operation of Holland America Line’s mv Yukon Queen Il, in which a video submission was
accepted (2008-0070-140-2 and 2008-0070-141-1). Pointing to the intangible heritage values of
the Yukon River, the evaluation report for 2008-0070 draws upon qualitative traditional
knowledge, in particular the documented story of the Beaver-Man in the Tr'ondek Hwech'in
First Nation’s written submission (2008-0070-107). Traditional knowledge shared in written
submissions from Tr'ondek Hwech'in First Nation and Teslin Tlingit First Nation about the
values associated with salmon are extensively quoted in the assessment. However, the
assessment makes no reference to the video.

The joint First Nation submission to the Five Year Review focused on the example of project

2008-0118 Game Farm Expansion — Ag Land Disposition 61-3 where Champagne and Aishihik

First Nations opposition to the project was dismissed in the evaluation report on the basis that
It is difficult to assess the concept of effects to cultural values as the effect is neither
measurable nor quantitative [emphasis added]. An activity occurring that is contrary to a
First Nation value or values held by any culture does not immediately resultin a
significant adverse effect .... The identified cultural value is not reflected within the
current regulatory regime for game farming. As such there is currently opposing views
as to acceptability of game farming. If this project does proceed it is unlikely that the
cultural value of CAFN will be diminished, only that an activity has been approved goes
against that value. Those people that hold that view will not be forced to change their
view. The land is already removed from public use for private agriculture development;
therefore no cultural activities can be directly practiced on that parcel. It is the
determination of this assessment that the proposed project will not result in a significant
adverse effect to cultural values.
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The joint First Nation submission offers a critique of this assessment, suggesting that it

demonstrates a lack of understanding of the nature and implications of the traditional

knowledge shared:
The conclusion about significance appears to establish a hierarchy of laws, which places
more value on other governments’ laws than on First Nations’ laws, and fails to
recognize that the cultural effects in question are not location related, but are founded in
First Nations values and principles. While CAFN submitted input from a traditional
knowledge perspective, the assessment agencies and decision bodies did not involve them
directly in interpreting and utilizing the information to support the assessment and
decision making activities. YESAA would better fulfill its objectives if participants
utilized a more interactive approach to seeking, respecting, understanding, interpreting
and using this information.

The general lack of First Nation confidence in the ability of assessors to address traditional
knowledge inputs in an appropriate way is crystallized in the comment by a review participant
that they’re “not sure if they take our input to heart.” The current assessment system for coding
submissions often weights traditional knowledge as “policy or position” in contrast to science-
based submissions which are consistently coded as “expert opinion.” This would appear to
contradict Rule 94 of YESAB’s current Rules for Evaluations (2005) according to which
A Designated Office shall determine the relevance and weight to be given to any
information provided to it or obtained by it in the course of conducting an evaluation of
a project, and there shall be no presumption that scientific information or traditional
knowledge, as the case may be, should be accorded greater weight based solely on the
fact that the information is, respectively, scientific information or traditional knowledge.
Based upon preliminary information from YESAB we understand that the ongoing Designated
Office rules review is considering no longer coding submissions for the type of information they
represent. However, this would not address the broader issue of quantitative or science-based
information being given more weight than traditional knowledge in the assessment process.
This is based on the observation that few assessment reports make substantial use of traditional
knowledge submitted. One exception is project 2006-0302 Agriculture Application #787-1 at
Shallow Bay, where the Ta’an Kwéach’an Council felt that “the designated office did a good job
of reviewing all the information, explaining how each piece was used (or not)...”

Ellis (2005) notes that in order to give it more legitimacy, traditional knowledge is often
subjected to a process of “scientization.” As a corollary to this, non-aboriginal traditional
knowledge “experts” are often privileged in environmental management processes (Nadasdy
2003; Ellis 2005). The YESAB discussion document on traditional knowledge recognizes that
non-First Nation or Yukon Indian persons may be sources of traditional knowledge. Non-First
Nation resource people do play a supporting role in traditional knowledge processes. However,
it must be emphasized that when it comes to traditional knowledge and First Nation heritage,
which stretches back long before the era of scientific research in the Yukon and involves distinct
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methodologies, land-based First Nation people are unquestionably the experts. This is
recognized in the YESAB assessors guide: “the role of TK is directly connected to FN [First
Nation] and Yukon Indian persons” and moreover “as self-governing bodies representative of
their people, FN governments will play a key role as the original source for TK.”

Several First Nation responses to the Five Year Review spoke to distinct methodology
required for working with traditional knowledge:

Traditional knowledge includes a cultural dimension. It is informed by the long-
term interrelationship between First Nation people and the environment and a
holistic, integrated world view. The knowledge cannot simply be considered as data
that can be extracted from the First Nation and inserted into an assessment in the
way scientific data might be used. As a result, First Nation input for assessments,
especially traditional knowledge cannot function effectively within the context of a
reductionist approach to understanding and interpreting effects. For the
development assessment process to be effective at incorporating traditional
knowledge, methods have to be used that respect the differences between traditional
knowledge and scientific knowledge in their acquisition, documentation,
dissemination, and interpretation.

First Nations have always had a holistic view of the world. In terms of the effects created
by a human activity, this involves viewing them as a whole and making a judgment of
the effects on a watershed, a trapline, or a traditional use area. The YESAB approach of
breaking an activity down into individual components and looking at their effects in
isolation from each other is foreign to First Nations.

Stories are considered to be an important vehicle for sharing the full meaning of traditional
knowledge. One First Nation respondent referred to a positive example drawn from the LARC
era where a story of the importance of a hill was told at a face-to-face meeting and this
“made all the difference” in having that information considered. The findings of the YESAA
Five Year Review consultations are consistent with Tuhiwai Smith’s point that specific
“indigenous methodologies” as distinct from standard social science approaches are
required in an indigenous knowledge context (1999), as well as the arguments advanced by
Cruikshank (1999), Nadasdy (2003), Legat (2007), Caine (2008) and others about the
importance of story and language as a vehicle for meaning in a traditional knowledge
context.

The importance of keeping traditional knowledge in context is recognized in the YESAB
Discussion Document on the Incorporation of Traditional Knowledge into Assessments (2006). Critics
have noted problems caused by attempts to distil aboriginal traditional knowledge and
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subsume it within a science-based decision-making framework (Cruikshank 1998; Tuhiwai
Smith 1999; Nadasdy 2003). The Millennium Ecosystem Assessment (2005) identifies this as a
problem as well: “Local and indigenous knowledge evolves in specific contexts, and good care
should be indigenous knowledge taken to not de-contextualize it. Conventional ‘best-practices’
methods focusing on content may not be appropriate to deal with local or indigenous
knowledge (2005, R 14). Indigenous theorists such as Maori author Linda Tuhiwai Smith (1999)
and Kanienkehaka author Taiaiake Alfred (2005) have argued that the general concept of
traditional knowledge needs to be enhanced with a more nuanced understanding of regional
and local cosmologies. For example, the Government of Nunavut has formally adopted a
distinct conception of Inuit knowledge drawn from Inuit perspectives and language,
Qaujimajatugangit (Wenzel 2004).

Precisely because of its contextual nature, there is much in traditional knowledge that people
consider to be culturally sensitive or confidential. Certain spiritual areas are not to be known
about except by the First Nations or individuals who are stewards of those areas. There is
concern about corporations, tourists, sport hunters and others who may inappropriately use
information — this applies to both confidential and non-confidential traditional knowledge. First
Nations have argued that there should be an option for even non-confidential traditional
knowledge to be kept out of the online registry and thus rendered less accessible to the public.
First Nation concerns are also related to the way in which documented or disembodied
traditional knowledge becomes separated from the knowledge holders and thus loses context
and meaning - so it is considered to be more easily misunderstood and misused. When
traditional knowledge is designated confidential, there are concerns that it will not be
adequately accommodated at the Decision Document phase. In the case of 2007-0009AMGCS -
Hiking in Kluane National Park, the Kluane First Nation felt compelled to go around the
assessment process and work directly with the proponent (Kluane National Park) to identify a
solution.

Traditional knowledge holders often consider that trust and accountability can be established

through face-to-face oral knowledge sharing in a way that is not possible in reading a

document. Such engagement is also an important mechanism for the kind of verification that’s

required to ensure that traditional knowledge is accurately transmitted and understood:
Environmental assessments involve a number of steps along the way, and each step crosses a
cultural boundary, a boundary in which the meaning of what people say getslost in trandation.
There needs to be a verification process. “Are you really hearing what I’ m saying?”’

The First Nation emphasis on the value of oral engagement runs contrary to Western legal
traditions privileging the validity of documented evidence. In the words of one written
submission to this Review, “The strict legal framework requiring display and retention of hard copy
materials and illustrations is not consistent with the knowledge sharing, use and retention principles of
traditional knowledge systems that often retain and transmit information by other mechanisms that
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include oral traditions.” There are now a number of precedents establishing the evidential
validity of oral traditions in law, notably the groundbreaking Delgamuukw v. British Columbia
(1997). The decision rendered by Justice David Vickers in Tsilhgot'in Nation v. British Columbia
(2007) has provided an important assessment of the evidentiary role of oral traditions, and the
challenge in applying these traditions:
Courts that have favoured written modes of transmission over oral accounts have been
criticized for taking an ethnocentric view of the evidence. Certainly the early decisions
in this area did little to foster Aboriginal litigants' trust in the court's ability to view the
evidence from an Aboriginal perspective. In order to truly hear the oral history and oral
tradition evidence presented in these cases, courts must undergo their own process of
decolonization .... Courts generally receive and evaluate evidence in a positivist or
scientific manner: a proposition or claim is either supported or refuted by factual
evidence, with the aim of determining an objective truth. However, in cases such as this,
the ‘truth’ which lies at the heart of the oral history and oral tradition evidence can be
much more elusive.”

Uneven access to detailed confidential or sensitive information is arguably a basis for some
Decision Body variances or rejections of assessor recommendations. In one such case, the Ta'an
Kwach’an Council provided traditional knowledge information to the assessor in relation to
project 2006-0302 Agriculture Application # 787-1 at Shallow Bay. According to the Ta'an
Kwaéch’an First Nation written submission to the Five Year Review, “a positive working
relationship developed between the First Nation and the designated office as meetings were
held to elaborate on traditional knowledge submitted and the importance of the site.” The input
from the Ta'an Kwéch’an Council influenced the outcome of the assessment as presented in the
evaluation report, resulting in a recommendation that the project not proceed. However, the
Decision Body for the project (Yukon Energy, Mines and Resources) overturned the
recommendation, approving the project with mitigation measures including buffers and access
trails aimed to “significantly reduce and control the adverse effect on heritage or cultural
values.”

The Ta'an Kwéach’an submission to the review points to the limits of a decision-making process

that does not engage concerned First Nations:
This mitigation was completely unacceptable for TKC as it disregards the notion that
cultural landscapes are vulnerable to fragmentation. Most of the cultural values at this
site are intangible; they don’t have to do with physical items or specific sites, but rather
the accumulation of memories, stories and history of the place as a whole, and the
relationship between the area and Ta’an Kwéch’an people. In this case, the decision
body did not lack the regulatory framework to abide by the recommendation of the
Evaluation Report. Instead, they chose to reinterpret facts in a way that reduced the
significance of the adverse effects to culture and traditional use. This demonstrates a
lack of understanding of traditional knowledge and First Nation views and values.
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In a contrary example also involving Yukon Energy, Mines and Resources as the Decision Body,
the Tr'ondek Hwech'in First Nation was able to provide the necessary traditional knowledge to
the Decision Body under protection of a formal confidentiality agreement (2007-0205 Wernecke
Winter Road Access Project in the Wind River watershed). However, the First Nation did not
have a similar agreement with YESAB, and so was constrained in provision of traditional
knowledge to the assessor. Yukon Energy, Mines and Resources varied the assessor’s
recommendation and denied permission to construct an aerodrome. The First Nation was
confident that their concern had been adequately addressed.

The Guide to the British Columbia Environmental Assessment Process (2003) establishes principles
addressing First Nation concerns about appropriate use of traditional knowledge, as follows:
The First Nations are often concerned about how their knowledge will be used or put
into practice. They may present the following principles to guide discussions and
practices, or as preconditions for imparting their traditional or community knowledge:
= respect for the rights of the holders of the knowledge;
= confidentiality (except for mutually agreed upon purposes);
= involvement of the holders of knowledge; and
= beneficial use to the interests of the holders of the knowledge.
The British Columbia guide does not specify how these principles affect the application of the
Freedom of Information and Protection of Privacy Act in that province.

The Mackenzie Valley Environmental Review Board (MVEIRB) addresses concerns about
sensitive and confidential information in its traditional knowledge guidelines by highlighting
the option for the proponent and community to work together before and outside of the
assessment process. This is because the proponent is not subject to the Access to Information Act.
There is also a secondary benefit in the value gained by proponents in working directly with
traditional knowledge holders. (Schuh 2005). MVEIRB also recognizes the protocol of informed
consent established in standard research protocols as an important mechanism in protecting
traditional knowledge holders and building confidence that traditional knowledge will be
respectfully used.

Examples such as these from other jurisdictions are instructional. However, development of
solutions for traditional knowledge issues in the Yukon assessment process will need to be
adapted to the specific needs and conditions of the Yukon Territory — and will emerge from
more of the kind of dialogue among the parties that has been stimulated by the Five Year
Review.
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